
In  the Matter of Mario Gray, T renton  

CSC Docket  No. 2010-2459 

(Civil Service  Com m iss ion , dec ided J u ly  13, 2011) 

 

 

Mar io Gray, a  Senior  Public Safety Telecommunica tor  with  Trenton , appea ls 

the denia l of milit a ry leave with  pay. 

 

By way of background, the appellan t  was permanent ly appoin ted as a  

Laborer  Heavy with  the appoin t ing author ity, effect ive J une 23, 1993.  On J anuary 

12, 1998, he was permanent ly appoin ted as a  Public Safety Telecommunica tor  

Tra inee, and on  J anuary 12, 1999, he was permanent ly appoin ted as a  Public Safety 

Telecommunica tor .  Effect ive J une 15, 2009, the appellant  was provisiona lly 

appoin ted, pending promot iona l examinat ion  procedures, to the t it le of Senior  

Public Safety Telecommunica tor .  This appoin tment  became permanent  on  March  

18, 2010.  The appellan t  is a lso a  member  of the New J ersey Air  Na t ional Guard.  

On or  about  October  27, 2009, the appellan t  received milita ry orders, inst ruct ing 

him to repor t  to Goodfellow Air  Force Base in  Texas for  “School Milita ry Sta tus” 

duty pursuant  to 32 U.S .C. §503, Air  Force Handbook (AFH) 10-416, and Air  

Na t iona l Guard Inst ruct ion  (ANGI) 36-2001.  This deployment  was to commence on  

February 19, 2010 and end on  August  7, 2010.  His orders indica te tha t  the 

appellan t  was scheduled to a t tend a  course en t it led “Opera t ions In telligence 

Apprent ice” dur in g th is t ime per iod.  The appellan t  requested 90 days of pa id 

milit a ry leave in  order  to fu lfill th is obliga t ion .  On J anuary 21, 2010, the Police 

Director  denied h is request , sta t ing tha t  employees who volunteer for  milit a ry 

assignments a re not  eligible for  pa id milit ary leave.  This decision  was confirmed by 

the appoin t ing author ity by memorandum da ted February 5, 2010.  The record 

reflect s tha t  the appellan t  u t ilized h is ea rned pa id vaca t ion  leave from February 19 

through March  31, 2010, and he was out  of work on  an  unpa id milit a ry leave from 

April 1 unt il October  1, 2010. 

 

On appea l, the appellan t  contends tha t  he is en t it led to 90 days of pa id 

milit a ry leave each  year .  He a lso compla ins tha t  he was advised tha t  he could not  

ut ilize his “persona l days” in order  to remain  in  pay sta tus for  pa r t  of h is milita ry 

leave because he had not  yet  ea rned the leave t ime in  2010.  The appellan t  a lso 

accuses Steven  Ponella , the Personnel Officer , of bias aga inst  those in  the milit a ry, 

a lleging tha t  Ponella  once commen t ed tha t  “while [the appellan t ] was away in  the 

Middle East  helping the United Sta tes, [he] was not  doing anyth ing to help 

[Ponella ] here.”  F inally, the appellan t  a sser t s tha t  he was previously deployed from 

April 2008 through October  2008, and he was for ced to use two months of vaca t ion 

leave in  order  to remain  in  pay sta tus for  a  pa r t  of th is t ime per iod.  He quest ions 

whether  he is able to cha llenge this determina t ion  as well.  

 



In  response, the appoin t ing author ity main ta ins tha t  the appellan t ’s 2010 

milita ry leave was volunta ry and, thus, without  pay.  It  contends tha t  while the 

appellan t ’s “t ra ining was necessa ry for  the main tenance of h is ca reer  field, it  was 

not  manda tory for  h is service to the milita ry.” 

 

CONCLUSION  

 

N .J .A.C. 4A:6-1.11(b) provides t ha t  permanent  employees who a re members 

of New J ersey’s Organized Milit ia , including the Na t iona l Guard, sha ll be en t it led 

to a  leave of absence with  pay not  to exceed 90 work days in  the aggrega te in  any 

one ca lendar  year  for  any per iod of federa l act ive duty, and unlimited pa id leave in  

the case of Sta te act ive duty.  This regula t ion  fur ther  provides tha t  act ive duty sha ll 

not  include inact ive duty for  t ra in ing such  as weekend dr ills, and it  defers to the 

New J ersey Depar tment  of Milita ry and Veterans Affa irs (DMAVA) to define 

federa l and Sta te act ive duty.  N .J .A.C. 5A:2-2.1(a )1, one of the regula t ions 

promulga ted by DMAVA, provides tha t : 

 

A permanent  or  fu ll-t ime temporary officer  or  employee of the St a te or  

of a  board, commission , au thor ity or  other  ins t rumenta lity of the Sta te 

or  of a  county school dist r ict  or  municipa lity who is a  member  of the 

organized milit ia  shall be en t it led, in  addit ion  to pay received, if any, 

a s a  member  of the organized milit ia , to leave of absence from his or  

her  respect ive dut ies without  loss of pay or  t ime on  a ll days dur ing 

which  he or  she sha ll be engaged in  any per iod of Sta te or  Federa l 

act ive duty provided, however , tha t  the leaves of absence for  Federa l 

act ive duty or  act ive duty for  t ra in ing shall not  exceed 90 work d ays in  

the aggregate in  any one ca lendar  year . 

 

N .J .A.C. 5A:2-2.1(b) provides tha t  leaves of absence with  pay a re not  au thor ized for  

Inact ive Duty Train ing, including weekend dr ills.  S ee also, N .J .S .A. 38A:4-4. 

 

 In  the instan t  mat ter , according to the appellan t ’s milita ry orders, he was 

scheduled for  “School Milita ry Sta tus” duty pursuant  to 32 U.S .C. §503, Air  Force 

Handbook (AFH) 10-416, and Air  Na t ional Guard Inst ruct ion  (ANGI) 36-2001, from 

February 19 through August  7, 2010.  According to ANGI 36-2001, Act ive Duty for  

Tra in ing (ADT) is defined as “[a ] ca tegory of act ive duty used to provide st ructured 

individual and/or  unit  t ra ining, or  educa t ion  courses to reserve component  

members.  ADT is a lways performed in  Tit le 10 (Federa l) sta tus.”  Full -Time 

Na t iona l Guard Duty (FTNGD) is defined as “[t ]ra in ing or  other  duty performed by 

a  member  of the Air  Na t iona l Guard of the United Sta tes under  Tit le 32 U.S.C. 

Secs. 316, 502, 503, 504, or  505.  FTNGD does not  include inact ive duty [for  

t ra in ing] (IDT).”  It  is fur ther  noted tha t  FTNGD is descr ibed as the “Tit le 32 

equivalent  of act ive duty.”  Based on  th is defin it ion , the appellan t ’s milit a ry orders 

clea r ly placed h im in FTNGD for  the per iod of h is milit a ry leave.  By defin it ion 



conta ined in  ANGI 36-2001, FTNGD is not IDT.  Rather , it  is the equiva lent  of ADT.  

Fur ther , a s noted above, the provisions of N .J .A.C. 4A:6-1.11(b) and 5A:2-2.1 make 

no dist inct ion  between volunta ry and involunta ry ADT for  purposes of 

compensa t ion .  The governing sta tu tes and regula t ions simply provide for  pa id 

milit a ry leave for  a  per iod not  to exceed 90 working days for  per iods of ADT.  

Therefore, the appellan t  should have received 90 working days of pa id milita ry 

leave dur ing the period of h is ADT from February 19 through August  7,  2010.  

Thus, he should be compensa ted and h is record should be adjusted accordingly.   

 

It  is noted tha t  the appellan t  should a lso be offered the oppor tunity to apply 

h is ea rned vaca t ion  leave to any ba lance of h is milit a ry leave tha t  exceeded 90 

working days.  He should be credited with  any remain ing vaca t ion  leave days, 

provided tha t  they were ea rned in  2010.  In  th is regard, N .J .S .A. 11A:6-3(e) 

provides tha t  vaca t ion  days not  taken  in  a  given year  shall accumula te and be 

granted dur ing the next  succeeding year  only.  Thus, since the accumula t ion of 

vaca t ion leave is sta tu tory, it  cannot  be relaxed by the Civil Service Commission  

(Commission).  F inally, the Commission notes tha t  any issues concern ing the 

appellan t ’s milit a ry leave in  2008 is unt imely.  N .J .A.C. 4A:2-1.1(b) provides tha t  an  

appea l must  be filed with in  20 days a fter  either  the appellan t  has not ice or  

reasonably should have known of the decision , situa t ion  or  act ion  being appea led.  

The appellan t  clea r ly was aware tha t  he had been  denied mili ta ry leave with  pay in  

2008, and no appeal was filed unt il a lmost  two years la ter .  In  any event , even  if the 

appellan t ’s cha llenge to the 2008 decision  was t imely, he has not  supplied the 

Commission  with  any specific informat ion  upon which  it  could base a  

determina t ion . 

 

 

ORDER  

 

 Therefore, it  is ordered tha t  th is appea l be granted in  pa r t .  

 

 This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


